Appeal from the Court of Chancery in Ireland. 
Mark Wilſon, Gemleman, iid Suſanna Wilſon, Spinfer, Catherine . 

| Mottley and Elinor Mottley, Infants, by their Guardian Joſeph Appellants, 
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= + Reſpondents, 


E of the Appellants, Mark and 
Suſanna Wilſon. 


ARK Tru, of Culmillen, in the County of Meath, in the Kingdom of Ireland, had Iſſue by his Firſt Wife Six 

Children, Two Sons, Mark and John; and Four Daughters, Elizabeth (who married James Wilſon, and received a 
Portion from her Father in his Life), Mary, Sarah, and Catherine. He afterwards married Margaret, a Second 
Wife, but left no Iſſue by her. | | | . 


EL The ſaid Mark Tew being ſeiſed of the Lands of Treffans and Rathkilmore, in the ſaid County of Meath, by virtue of Two 


\Leaſes for Lives, renewable for ever; and alſo poſſeſſed, for ſeveral Terms of Fears, of the Farms and Lands of Culmullen, 
Agherſtea, Pelletflown, Rathcore, Moynalvy, Larracor, and Readſtown, in the ſame County. 3 
. 22 Feb. 1233. By his Will confirmed an Annuity of 70 /. ſettled upon his Wife Margaret for Life, by their Marriage Articles; and, after 
In of Mark Tew che providing for the Payment of his Debts and Funeral Charges, bequeathed to his Brother, Alderman David Tew, and his Brother- 
FR in- law William Stear, and the Survivor of them, his Executors and Adminiſtrators, his Leaſes and Leaſehold Lands of Cul- 
mullen, Agherſtea, Pelletſtoun, and Rathcore (being Four of his Leaſeholds for Years), ſubject to the Payment of the 50 /. 
per Annum to his Wife, for Life, and to ſeveral Legacies after-mentioned : = | | 


In Truſt, to permit and ſuffer his ſaid Son Mark, and his Aſſigns, to receive the Rents, Iſſues, and profits thereof, un- 
til the Day of his Marriage. | | | J | 


, * 


And then that the ſaid Alderman David Tru and William Stear ſhould, in Conjundtion with his ſaid Son, make Provi- © 


ſion thereout, by way of Jointure, for ſuch Wife as he ſhould marry, not exceeding 701. fer Annum, to be paid to her 
out of the yearly Profits of the ſaid Lands. 3 5 * | 
And upon further Truſt, that in caſe his Son Mark ſhould have any Iſſue lawfully begotten, then the ſaid David Tom 
and William Stear ſhould, at his Son's Requeſt, convey unto him the faid ſeveral Leaſehold Premiſes, and all the Teſta- 
tor's Intereſt therein, to enable him to make Proviſion for his Children: But if his Son Mark ſhould have no Iſſue law- 
fully begotten, then he willed, that the ſaid Premiſes. ſhould, from and after his Death, go to, and veſt in, his Son 
John; and that from thenceforth he ſhould be permitted fo receive the Rents-and Profits, and be intitled thereto, and to 
| ſuch Conveyance thereof as before directed with reſpect to Mark ; ſubject to the Proviſion made thereout for Mark's 
Wife; it being his Will and Deſire, that if his Son Mark died before he was married, or if he ſhould die having no Iſſue 
of his Body lawfully to be begotten, then the Lands ſhould be enjoyed as aforeſaid by his Son John, ſubject to the Jointure 
and Proviſion made for the Wife of Mark ; and the other Charges and Legacies aforeſaid. = . TEE 
The Teſtator then diſpoſed promiſcuouſly together of his Leaſehold Intereſts for Lives in the Lands of Rathkilmore and 
. . Treffans, and of his different Leaſeholds for Years in thoſe of Moynalvy, Larracor, and Readfiown, in the following Manner; 
s Viz, . 2 5 2 I . ; EE | 9 | a : | » 
lem, I leave and bequeath to David Teu and William Stear, their Heirs, Executors, &. my Leaſes and Leaſehold 
Lands of Rathkilmore, Moynalvy, Larracor, Readſtoun, and Trefans, in the ſaid County of Meath, ſubject to the ſeveral 
Legacies herein after bequeathed to my Daughter Sara; ꝑ 5 — . 
In Truſt, to permit and ſuffer my ſaid Son John, and his Aſſigns, to receive the Rents, Iſſues, and Profits, of the ſaid 
laſt- mentioned Lands and Premiſes, until the Day of his Marriage | 555 | 
And then that the ſaid David Tew and William Stear ſhall, in Conjunction with my ſaid Son, make Proviſion thereout, 
by way of Jointure, for ſuch Wife as he ſhall marry, not exceeding 70 J. per Annum. VVV 
And in caſe my ſaid Son 7ohn ſhall have any Iſſue lawfully begotten, then they the ſaid David Tew and William Stear 
all, at. the Requeſt of my ſaid Son, convey unto him the ſaid ſeveral laſt-mentioned Leaſes and Leaſehold Premiſes, and 
all my Eſtates, Terms, and Intereſts therein, to enable him to make Proviſion for his Children: But my Will farther is, 
that if my ſaid Son 70%n ſhall have no Iſſue lawfully begotten, that then the ſaid Leaſes, Lands, and Premiſes, ſhall, from 
and after his Death, veſt in, and come to, my ſaid Son Mark; and that from thenceforth he ſhall be permitted to receive 
the Rents and Profits, and be intitled to ſuch Conveyance thereof as is before directed with regard to my ſaid Son 
John; ſubject to the Proviſion made thereout for John's Wife; it being my Will and Intention, that if my ſaid Son hn 
| ſhall die before he is married, or if he be married and ſhall have no Iſſue lawfully begotten, then, and in ſuch Caſe, the 
ſaid laſt-mentioned Lands,and Premiſes ſhall be enjoyed, as aforeſaid, by my ſaid Son Mark, ſubject nevertheleſs to the 
Jo0inture and Proviſion made for the ſaid John's Wife, and the Legacies herein after-mentioned for my ſaid Daughter Sarah. 
tem, My Will is, that in caſe both my ſaid Sons Mark and John ball happen to die unmarried, and that neither of 
© them ſhall have any Iſſue lawfully begotten, then my Daughters Mary, Sarah, and Catherine, and the Survivors and Sur- 
0 yivor of them, and their Aſſigns, be permitted to receive all the Rents, Iſſues, and Profits, of all the ſaid Leaſes, Lands, 
„ and Premiſes, as Tenants in common, and not as joint Tenants,” ? Ve DARE | 
The Teſtator then bequeaths to his Daughter Mary 400 l. and to his Daughter Catherine 300. payable at Marriage, with | 
201. each for Mourning, and the like Sum of 20 J. to his Son- in- la] F/:i/ſen, and his Daughter Elizabeth his Wife, for Mourn- 
ing which Legacies he charges on the Fortune and Lands before bequeathed to his Son Mark. - | 
He next leaves to his Daughter Sarah 3ool. to be paid on her Day of Marriage, and 20/. for Mourning and charges ſuch 
3001. and 261; on the Lands and Fortune before bequeathed to his Son John. 5 3 
Directing the ſaid: Three Sums of 400 J. 300 J. and 300 J. to bear legal Intereſt from his Death, till payable. . . 
And if any of the Three Daughters ſhould die before Marriage, her or their Fortune to be divided among the Survivors 
and. Survivor of them, together with their Brothers Mark and John, and the Survivor—And if any of them married without his 
Executors Conſent, her Portion, —__ as to 1000. to go to the others who ſhould marry with Conſent. _ TY 
And taking notice, that he was indebted to his Son. in- law Milſon in 1601. as Part of his Daughter Elizabeth's Portion, which, 
by their Marriage Articles, was not to be paid till his Death ; he directs it to be paid out of the Profits of the Lands deviſed to 
bis Son Mark, and charges thoſe Lands therewith _ __ | 8 | . 
Laſtly, he bequeaths to his Sons Mark and John, and the Survivor, —all the Reſt and Reſidue of his Eſtate not therein be 
fore diſpoſed of, and appoints the ſaid David Tew, William Stear, and his Son Mark, his Executors. 
13 Dee. 1736. Mark Tew, the Teſtator, died, and ſoon after Mark his Son alone proved the Will. | FFF | 
Sen Mark Tew. All the Children ſurvived their Father; but Elizabeth, the eldeſt (Wife of James Vilſon) alone married in his Life-time. _ | 
the Eftates baqueathes Mark and John, the Two Sons, held and enjoyed the Lands reſpectively bequeathed to them—Mark, the eldeſt, taking Poſ- 
them reſpedtively. ſeſſion of the Four Farms of Culmullen, Agherſkea, Pelletſtoun, and Rathcore, held byLeaſesforYears ; and 74þn, the younger Brother; 
5 of the Five other Farms, Two of which were Leaſes for Lives, and the other Three Leaſes for Years only. g | 
be 8 . Mary, one of the Daughters; married Digby Tarleton. | | 
| Sarah, another Daughter, ſoon after married Richard Mottley, Merchant. 5 
1 RR Mart Tru, the Son, beſides the Leaſeholds for Years, left him by his Father, being alſo ſeiſed, in his own Right, of the Lands 
ev the Sn. Mark of Great 7 reffans, under a Leaſe for Lives, renewable for ever, -by his Will bequeathed ſeveral ſpecifick and pecuniary Lega- 
EE cies ; and then gave all the Reſt and Reſidue of his Eſtate real and perſonal to his Brother John Tew, and appointed the ſaid 
Nr becomes inti · David Tew and William Stear, the Two Truſtees in his Father's Will, his Executors; and ſoon after died of full Age, but 
F of bs PRs without Iſſue, having never married; whereby his Brother John (in Addition to the Eſtates originally left him by his Father) be- 
ober. came intitled, either as Heir or reſiduary Legatee, to the Four Leaſehold Farms firſt given to his Brother, and alſo to the Free- 
hold Leaſe of Bigg Trefans, which his Brother held in his own Right, and enjoyed them all to his own Death in 1753. 
In the intermediate Time between the Deaths of the Two Brothers, viz. | | | . 
The Reſpondent Catherine, the youngeſt Daughter of Mark Tew the Father, married the other Reſpondent Themas Bayly: 
Elizabeth Wilſon, the eldeſt Daughter, died, leaving Two Children, the Appellants Mark and Suſanna Wilſon, 
Mary Tarleton, the Second, died without Iſſue; and „„ | | | 
Sarah Motti, the Third, died, leaving the other Appellants, Catherine and Elinor Mettley, her only Children: 31 | 
| | | : | | n 
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Anſwers ot the Apvel- 


Wilſon, 


29 April 1749, 
Marriage of John Tew 
vith Jane Hill, and Set- 
$1-:::ent on that Occa- 
fon. 

6 Sept. 1753. 

4 He dies without e, 
and indeilate. 


| Executorſhip of both Wills and Truſts of the Father's deyolved u 


Teu the Inteſtate, pendente lite. 


; an. 8. 17 . 


1 54 
j ibited by the Re- 
RESI ie Court of Afterwards amended the 23d 0 


Chancery in Ireland. 


* | ns 4 2 ] = 


John Tew, by Articles upon his Marriage with Jane Hill, conveyed the Lands of Treffans and Rathhilmore, his Father's Two - 
Freehold Leaſes, and thoſe of Great 7 ns, his Brother's Freehold Leaſe, to Truſtees, in Truſt, for himſelf, for Life, then 
for Payment of a clear Annuity of 140 J. to his ſaid Wife, for her Jointure, in Bar of Dower, and Fhirds vf his Eſtate redl 


and perſonal ; and died, about Three Weeks after his Marriage, inteſtate, and without Iſſue; whereby the Reſpondent Cathe- 


rine Bayly became the only ſarviving Child of Mark Tew the Father, and the only ſurviving Siſter of her Brother ohn Tew ; 
and ſhe, with the Appellants Mark Milſon and Catherine and Elinor Motley (the Heirs of their reſpective Mothers) are now 
Heirs at Law to Mark Tew the Father, and Mark and John Tew his Sons, . 1 | 


And, together with the other Appellant Su/anna Wilſon, are alſo next of Kin to Mark the Father and his Two deceaſed Sans. 
David Tew and William Stear, the Executors of Mark the Father and Son (and Truſtees in the Father's Will) being dead, the 


Alderman John Tew, Son, Heir, and ſole Executor, of 
David Tew, who ſurvived Stear ; and he, after hn Tew the Son's Death, took Adminiſtrations De bonis non to Mark Tew 
the Father and Son, whereby the le 


gal Intereſt of the Freeholds and Terms for Years deviſed by Mark the Father, and the legal 
Intereſt of the Perſonalty of Mark the Son unadminiſtered, veſted in him. | . ' 


Zane, the Widow of John Tew the Son (who, after her Huſband's Death, married Charles Dayly, Eſq; whom ſhe has likewiſe 
ſince buried) having claigfed the Adminiſtration to her Firſt Huſband, though excluded by her Settlement from any Share of his 
perſonal Eſtate, the ſaid Alderman John Tew and James Hamilton were, by Conſent, appointed Adminiſtrators of the faid John 


The Rights of the living, and Repreſeritations of the deceaſed, Parties, being thus ciecumſtinted, 


The Reſpondents Thomas pr f and Catherine his Wife exhibited their Bill in the Court of Chancery in Vreland (which. 


Oftober 1756) againſt the Appellants, and the other proper Parties, ſetting forth the Will of Mark 


Tew the Father ; and that, upon his Death, his Son Mark entered into; and became ſeiſed and poſſeſſed of, the ſeveral Leaſes 
for Lives and Years mentioned in that Will—And ſetting forth the Will of Mark the Son; that he died without Iſſue; and 

that, upon his Death, the ſaid John Tew his Brother became ſeiſed and poſſeſſed of the Leaſes for Lives and Years mentioned in the 
Will of Mark the Father, and alſo of the Farm and Lands of Bigg Treffans, in the County of Meath, for a Term of Three 


Lives, under the Will of Mart the Son—That the ſaid Elizabeth, Mary, and Sarah, the Three Siſters" of the Refpondent Eli- 
 zabeth, all died in the Life-time of John Teu their Brother—And that he died on the 6th of September 1753, without Iſſue 
And charging that the Reſpondent Catherine, upon the Death of the ſaid John Tew her Brother, as being the then only ſurviv- 


ing Daughter of Mark Tew the Father, became intitled, under his Will, to all the Freehold and Leaſehold Intereſts mentioned 
therein And accordingly praying, that the Reſpondent Catherine, and the Reſpondent Thomas in her Right, might be reſtored 
to, and quieted in, the Poſſeſſion of all the Freehold Intereſts and Eſtates, and Intereſts for Years, bequeathed by the Will of 
Mark Tew the Father, ot to ſuch Part thereof as they ſhould appear to be intitled to, and to«the Receipt of the Rents thereof — 


And that the Defendant John Tew (the Heir and Executor of David Tew, who was the ſurviving Truſtee and Executor of the 
ſaid Mark Tew) might convey and aſſign to them the legal Eſtate of the ſaid Freehold and Leaſehold Intereſts; or ſuch Part 


te March 1755. and 
9 May 1757. 


thereof as the Reſpondents ſhould be intitled to, according to the Truſts thereof expreſſed in the Will of the ſaid Mark Tew 
the Father—And that the Defendants might account for ſuch Rents as they had received out of the Premiſes—And an Account 
be taken of the Aſſets of the faid John Tew, deceaſed; and the Reſpondents decreed to ſuch Proportion thereof as they ſhould 
appear intitled to, 8 Cy 24 Tis RT 


The Appellants Mark and Suſanna * 4 by their Anſwer, inſiſted, That by the Words and Meaning of the Will of Mark 


the Father, and eſpecially as 7ohn Tew the Son married before his Death, the Reſpondents, in Right of the Reſpondent Cathe- | 


a Sk eat Sohn rine, were intitled to no more than One Third-part of the Freehold and Leaſehold Intereſts mentioned in Mark the Father's 


Wilſon to the original 
nnd amended Bills, 


On — 


10 June 1755. and 28 
April 1757: 5 
Anſwers of Catherine 
and Ellinor Mottley. 


Excluding Elizabeth 
Wilſon, the eldeſt 
Daughter. 
Mary, the other Siſter, 
died without Iſſue. 

2 ? 26 June 1755. 
Croſs Bill by the Appel · 
lants Mark and Suſanna 


26 Sept. 1755. 


Reſpondent's Anſwer to 


the Croſs Bill. 


20th May 1758. 
The Mottleys Anſwer 
thereto. 


Both Cauſes at Iſſue. 
State of Proofs. 


Will—And that the Appellants Mark and Suſanna Wilſon, as being the only Iſſue of their Mother Elizabeth, were intitled to 
a diſtributive Share of all the Terms for Years, and other the perſonal Eſtate of Mark the Father, and of Mark and John Tew, 
his Sons, not by them diſpoſed of—And that the Appellant Mark Wilſon, as Heir at Law to his Mother, was intitled to her Pro- 


portion of the ſeveral Freeholds and real Eſtate of her ſaid Father and Brothers, the ſaid 7ohn Tew the Inteſtate having married 


defore his Death, and having died without Iſſue. 


The Appellants Catherine and Ellinor Mattley, being Minors, anſwered both Bills by their Guardian, the ſald Foſeph Verſchoyle ; 
and, by their Anſwers, ſaid, That they, as being the Daughters and only ſurviving Iſſue of Sarah Motley, their deceaſed Mo- 


ther, were, with the Appellant Mark and the Reſpondent Catherine, the Heirs at Law of Mark Tew the Father, and of Mark and 


John Tew, his Two Sons; and were alſo, together with the ſaid Reſpondent and the Appellants Mark and Suſanna, the next of Kin to 
the ſaid John Tew, and intitled to their diſtributive Shares of his perſonal Eſtate—And farther faid, They apprehended that the 
Intention of Mark the Father's Will was, that, in caſe of his Two Sons dying unmarried, or without ue, the ſeveral Leaſes, 
Lands, and Premiſes, in his Will mentioned, ſhould go to his Three Daughters, Mary, Sarah, and Catherine, and their reſpec- 
tive Iſſues ; and that they, as the only Iſſue of the ſaid Sarah, were intitled to an equal Share with the Reſpondent Catherine of 
all the ſaid Leaſes, Lands, and Premiſes—But, being Infants, ſubmitted the Care of their Intereſt to the Court. 
The Appellants Mark and Suſanna Wilſon exhibited their Croſs-Bill againſt the Reſpondents, and againſt the other Appel- 
lants, ſetting forth the ſeveral Matters contained in their Anſwer to the Reſpondents Bills; and praying to be decreed to their 


| Shares of the Freehold and Leaſehold Intereſts mentioned in the Wills of Mark Tew the Father, and Mark Tew-the Son, or 


whereof the ſaid John Tew the Brother was ſeiſed or poſſeſſed at his Death And further praying to be decreed in like manner to 
their Proportion of 7ohn Tew's perſonal Eſtate. | | "HS 


The Reſpondents, by their Anſwer to the Croſs-Bill, inſiſted upon the ſeveral Matters ſet forth in their original and amended 
Bills; and that the Reſpondent Catherine, as the ſurviving Daughter of Mark Tew the Father, was intitled to all the Leaſes for 
Lives and Years mentioned in his Will; the ſame being, as they contended, no Part of the real or. perſonal Eſtate of her Brother 

ohn Teu. | 5 . 15 8 5 . | 
: The Appellants Catherine and Ellinor Mottley, by their Anſwer, inſiſted upon the ſame Matters as in their former Anſwer. 

The Defendant John Tew, the real and perſonal Repreſentative of Mark the Father, and Fang Dayly, the Widow of John © 
eu the Son, and all the other Parties, for Conformity, having likewiſe anſwered in both Cauſes, and the Plaintiffs in each hav- 
ing replied to all the Anſwers, both Cauſes proceeded to Iſſue; and an Examination was had in the original Cauſe, tending to 
prove the Relation of the preſent Parties as Co-heirs and next of Kin to Mark Tew the Father, and his Two deceaſed Sons (a 
Matter not at this time, nor ever, controverted, between the Parties, farther than the Infancy of theAppellants the Mottleys might 
render ſuch an Examination —_— and alfo tending to ſhew that the Marriage of Jane Tew (tho' had a few Months before 
ſhe came of Age) was with the Conſent of all her Relations and Friends, and the Settlement made previous to her Marriage, 
in bar of Dower and Thirds, was a beneficial Settlement for her, in order to repel her Claim upon the Eſtate of John Tew her 


' Huſband, as being his Widow; but from which Claim ſhe ſtands excluded by the following Decree; and ſhe not having appealed 


Cauſes at Hearing. 


20 Dec. 17 58. 
Detree appealed from. 


Appeal to th: Lords, 


therefrom, this Matter is now at Peace. | 


Both Cauſes were heard together before the Lord Chancellor of Ireland, on the 8th of December 1758, and continued in Hear- 
ing on that Day, and on the 12th, 13th, 14th, 15th, and 16th; on which laſt Day his Lordſhip took time to conſider till the 
20th, when he gave Judgment as follows; viz. | © | ode: oa 

His Lordſhip decreed, That the Reſpondents Catherine Bayly, and Thomas, in her Right, were intitled to, and ſhould have and 
recover, all the Freehold and Leaſehold Eſtates and Intereſts in the Pleadings mentioned, contained in the Will of Mark Tew the 
elder, deceaſed ; and that an Injunction ſhould iſſue to the Sheriff of Meath to put them in Poſſeſſion accordingly: ß 

And referred it to a Maſter to take an Account of the Rents and Profits of the ſaid Freehold and Leaſehold Intereſts contained 
in x" 8 of Mark the elder, from the Death of John Tew the Inteſtate, and into whoſe Hands the ſame came, and how diſ- 
poſed of. | 155 8 e rs N 


And his Lordſhip farther adjudged and decreed, That the Heirs at Law of the faid Fobn Tew, deceaſed, were intitled to his 


real Eſtate and deſcendible Freeholds in the Pleadings mentioned ; and that the Reſpondents, ia Right of the Reſpondent Cathe- 


rine, ſhould recover One Third-part thereof, the Appellant Mark Wilſon one other Third-part thereof, and the Appellants Cathe- 
rine and Ellinor Mottley the remaining Third : | | 9 


And the Maſter was to take an Account of the ſaid real Eſtate, and of the Rents and Profits thereof, ſince the Death of the 
ſaid John Tew, by whom received, and how applied. . | | e 

And his Lordſhip farther adjudged, That the next of Kin of the ſaid John Tew were intitled to his perſonal Eſtate, according 
to the Statute of Diſtributions; viz. One Third-part to the Reſpondents Catherine and Thomas, in her Right; One Third-part 
to the Appellants Mark and Suſanna ; and the remaining Third to the Appellants Catherine and Ellinor Mottley : | 

And the Maſter was to take an Account of the ſaid perſonal Eſtate, and of the Iſſues and Profits thereof, from the Death of 
the ſaid ohn Tew, by whom received, and how applied; and alſo an Account of the Debts due by the ſaid John Tew, and his 
Funeral Expences. i — | 28 


And. the uſual Directions were given for taking the Accounts, with a Reſervation of Coſts generally, and of all farther Direc-' 
tions, till after the Maſter's Report. 


From this Decree the Appellants Mark and Suſanna Wilſon, and Catherine and Ellinor Mottley, have exhibited in Appt 8 
praying a Reverſal generally, or a Variation, agreeable to the Juſtice of the Caſe, i 468) 


But. 


'' 


2 But tho the Appeal, as being general, and complaining 


1 1 0 
[ 3 ] 5 
0 9 1 


generally of the total Excluſion of all the Appellants, by the Decree; 


from the Intereſts of Mark the Father, has been exhibited in all their Names jointly, yet the different Claims made by the Appel- 


lants upon thoſe Intereſts, has rendered it neceſſary for them to ſubmit their Caſes ſeparately here, as they did in Ireland. 
Three diſtinct Claims are made by the Appellants and Reſpondents upon the Freehold and Leaſehold Intereſts under the Will 
eg ew the Father, upon the Event which has happened of both his Sons dying without Iſſue, the one married, and the 


" 3+ Ie Reſpondents; in Right of the Reſpondent Catherine, have claimed, and the Decree has adjudged the Whole, both Free- 
* hold and Leaſehold Intereſts, to them, as the Reſpondent Catherine was the only One of the Three Daughters, Mary, 


Sarah, and Catherine, living at the time of the Death of her Brother John, who ſurvived both his Father and elder Bro- 


ther, till which time the Limitation over in favour of theſe Three Daughters was, as they contend, to be conſidered as 
a joint Tenancy only—But this Claim, in its Extent, is denied by all the Appellants—For, | 
2. The Appellants Catherine and Ellinor Motley agree with the Reſpondents in ſupporting the Limitation over in favour of 
s the Three Daughters ; but inſiſt, that tho' the Reſpondenit Catherine was the only Kn Daughter at the younger 
Brother's Death, yet, the Limitation over, upon the Contingency which happened, was a Tenancy in common from its 
Creation, and conſequently that they, as Heirs at Law of their deceaſed Mother Sarah Mottley, are intitled equally with 
the Reſpondent Catherine to a Moiety of theſe Freehold and Leaſehold Intereſts. 


3. The Appellants Mark and Suſanna Wilſon infiſt (and therein the other Appellants agree with them), if the Limitation over 
be conſtrued a joint Tenancy, | GE Es Wor i „ * 


1. That the Limitation to the Three Daughters was originally void, the Liſe- Intereſts not being entailable, and the Terms 
veſting abſolutely in 7ohn Tew the Son, and being diſtributable, as Part of his perſonal Eſtate, amongſt all his next of 
Kin, theſe Two, and the other Appellants, and the Reſpondents. | 


2. If not originally void, yet the Contingency on which it depended never happened, as John Tew did not die unmarried— 
And; | | TB GY ö 

3. Admitting the Contingeney to bave happened, yet nothing more paſſed to the Three Siſters, or the Survivor, in the 

PFreeholds eſpecially, than an Eſtate for Lite; and, conſequently, that the Appellant Mark is intitled, as Heir to his 


- ' deceaſed Mother, to One- third of theſe Frecholds, the Appellants the Mortleys to another Third, and the Reſpondent 
Catherine to the remaining Third. * VV . = 


4. Even if the Limitation over to the Three 'Siſters did take Effect, -yet the Appellant Mark, as being One of the Heirs at 
Law of Mary Tarleton the Siſter; who died without Iſſue, is intitled to One-third of the Share limited to her. 


And the Appellants Mark and Suſanna Vilſon humbly hope, that their Conſtruction, tending to an equal Diſtribution of the 
Father's Property amongſt all his Children, and their Deſcendants, will be found agrecable to the Rules and Principles of Law and 
Equity; and they, together with the other Appellants and Reſpondents, be let into their reſpective Shares of the ſaid Inte 
purſuant to the Prayer of their Croſs-Bill, and the Claim in their Anſwer to the original Bill, for the following, 


, 0 . 


1. The Limitation in the Will of Mark Few the elder to his Daughters Mary, Sarah, and Catherine (after the ſeveral direct 


| reſts, 
among other, 


and croſs Limitations, by way of Remainder, to his Two Sons Mark Tew and John Tew, and to their Iſſue) was 
as tending to a Perpetuity, and the Leaſeholds not capable of farther Li- 


void, the Freehold Leaſes not being entailable; 
mitation, after a general Failure of Iſſue. 


I. Admitting this Limitation originally good, yet, John dying married, it never took place; the Contingency on which it 


depended having never happened; the Words, In caſe both my ſaid Sons Mart and John ſhall happen to die unmarried 3 


« AND that neither of them ſhall have any ue lawfully begotten,” not reſpecting a bare dying without Iſſue only, but 
the Incapacity of leaving lawful Iſſue, by having never married; ſince otherwiſe the Children of one or both the Sons d 


ing Widowers, would be excluded, contrary to the manifeſt Intent, merely becauſe their Father or Fathers happened, A 
, to be unmarried at the time of their Death. | | | 


OsJecT. That the Copulative © anD, ” interpoſed after the Word © unmarried,” to connect the Two Contingencies, muſt be 


changed into the Disjunctive or.” 
Aus w. 1. This will render the preceding Words; © If my Sons ſhall die unmarried,” nugatory; whereas, if they can have a 
. Meaning, they are not to be rejected; and ſuch Change of Words is never made, but where the Will would be inef- 
fectual without it; but here it would be contradicting the Teſtator, who makes uſe of the Disjunctive © or ” in 
other Parts of his Will, where it is proper, and where he intended a Disjunctive, particularly in the next preceding 
Limitation to his Son'Hark—* If my Son John ſhall die before he is married, ox if he be married, and ſhall have 


« no Iſſue lawfully begotten” —And fo in the former Limitation to John If my Son Mark dies before he is mar- 
4 ried, OR if he ſhould die, having no Iſſue of his Body lawfully begotten.” OT CE: 
Fo : . N , | f 


2. If the Teſtator had intended the Deviſe to his Three Daughters ſhould take Effect on the Death of both his Sons 


without Iſſue, tho' leaving a Wife or Wives then living, he would have added the Words of Caution“ Subject 
es nevertheleſs to the Jointure and Proviſion made for ſuch Wife,” Oc. as he had done in the Croſs-Limitations to 


his Sons Mark and John. 


3. The Teſtator, in making the Limitation over to his Three Daughters to depend upon the Contingency of both his 
Sons dying unmarried, as well as without Iſſue, did probably intend ſecuring a poſthumous Child, which either of 


the Sons might leave, and uſe theſe conjunctive Words to repel the Doubt he might think would ariſe, whether the 
Three Daughters would not take in Preference to ſuch poſthumous Child. | 


III. But if the Contingency has happened, whereon the Limitation to the Daughters was to take place ;—By the ſubſequentWords, 
4 “Then my Daughters Mary, Sarah, and Catherine, and the Survivors and Survivor of them, and their Aſſigns, be 


« permitted to receive the Rents, Iſſues, and Profits, of all the ſaid Leaſes, Lands, and Premiſes, as Tenants in 
1 common, and not as joint Tenants,” W 


 /. They were all intended to take as Tenants in common, as well by the expreſs Words, as the manifeſt Intent of providing 


for each of his Daughters, and their Deſcendants ; whereas if the Words“ Survivors AND SURVIVOR OF THEM ” be 
taken in the ſtrict Senſe, as deſcriptive of thoſe who ſhould take when the Contingency happened, this Abſurdity might 
have enſued, viz, that if the Three Daughters had all died, leaving Children in the Life of their Brothers, who had 
afterwards died without Iſſue, not one of the Daughters Children could have taken under this Will. 


Through the whole Will, the Teſtator's principal Intention appears to provide for the Marriage and Iſſue of his Children: 
In all other Clauſes relative to his Three Daughters, he has in View their Marriage, and limits their ſeveral Fortunes over 
to the Survivor, in caſe only of any of them dying before Marriage, or without Conſent : 'This affords great Help for 
coming at his true Intent in this Clauſe, whereby he meant the additional Proviſion for each of his Daughters, in the ſame 
Extent as the original one, a Proviſion for them and their ſeveral Iſſue; and indeed was but the ſame as with regard to 
his Sons, viz. That no Survivorſhip ſhould hold where they married, and had Iflue. , | 


Joint Tenancy and Survivorſhip are never favoured in Equity, eſpecially in Caſe of a Father making Proviſion for his Chil- 
dren, who is always preſumed to mean an equal and co-extenſive Intereſt in the Portion given to each Child ; and if this 


“ ſigns,” but ſaid, © the Survivor of them, and her Aſſigns, or the Aſſigns of ſuch Survivor.” 
| Es C. Yorke. 
A. FORRESTER. 


xl 


Teſtator had meant a ſurviving Daughter ſhould carry off the Whole, he would not have uſed the Words their Aſ- 
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